United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

BRIEF 



UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 

Appellee, 


-X 


DOCKET NO. 75-1185 



-age Ins t- 
CHARLES NELSON, 

Appellant• 


•X 


BRIEF FOR APPELLANT 


PURSUANT TO 


ANDERS v CALIFORNIA 



HARRY F RAC TIN BERG 
Attorney for APPalient 
325 Broadway, Suite 515 
New York:, N.Y. 10007 









TABLE CP CONTENTS 


Question Presented .. 

Statement Pursuant to Rule 28(3) • 

Preliminary Statement . 

Statement of Facts . 

Statement of Possible Legal Issues 
Conclusion ... 


TABLE OF CASES 

U.S. v Malcolm, 432 F2d 809, 812 (2 Cir. 1970).. 
U.S. v Miranda, 437 F2d 1255, 1258 (2 Cir. 1971) 
U.S. v Lester, 247 F2d 496, 501 (2 Cir. 1957)... 
U.S. v Conner, 434 F2d 646 (5 Cir. 1973). 














UNITED STATES COURT OP APPEALS 
FOt THE SECOND CIRCUIT 


•X 


UNITED STATES OP AMERICA, 

Appalle©, 


-against- 
CHARLES NELSON, 


Appellant. 






QUEST! ■?! S PRE3EUTED 

Whether there are any non-f rivo loua Issues to be 
raised on appeal* 

STATFUEN T PUP SU ANT TO RULE 28 (3) 

PRELIMINARY STATEK3TT 

Defendant appeals from a judgment of conviction upon 
a plea of guilty to the 2nd count of a two count indictment 
(75-52) rendered on March 10, 1975 by Judge ^annella by the terms 
of which defendant received a sentence of 5 years to run concur¬ 
rently with a term defendant was then serving In a state institu¬ 
tion. 
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STATEM ENT O F FAC TS 

Defendant was Indicted under two counts (7^ Cr.1106) 
for steeling two packages on 11/14/74 from tne U. S. Post Offics 
at 3^5 W 12.5 3treet, NYC., later reduced to one count by court 
order uased on motion made Dy defendant's Attorney. 

On 12/21/74 defendant while out on bfl 1 oOuiiiixsd 
another the 11’t of a parcel from the N. Y. Truck Terminal at 
at the N. Y. City Post Office, reslutlng lr a superseding In¬ 
dictment (75 Cr. 32 ) being drawn agninst defendant, consisting 
as count 1, the two thefts of Indictment 74 Cr. 1106 and the 
one theft committed thereafter as above stated,, 

On January 27 , I 975 defendant was brought to the 
Federal Court pursuant to a Writ, from a State Prison, for 
the commission of another crime, and on that day, defendant 
desired to ple„d guilty to the 2nd count of the Superseding 
Indictment 75 Cr. 32. 

At the tim? of pleading, defendant was advised by 
the Court in furtherance of Rule 11, of the Rules of Federal 
Criminal Proceedure, that he could get up to 5 years in Jail 
and/or §2000.10 fine. 

The Court further stated: (page 13 ,, line 20 of 
minutes of hearing on that day) 

Lu m oJhili 1 ! > Li 0 h?! W h a ! r ' ot "« kln e "i-omlseB to 


r ± will ran-VTir-onH 7 ~ ---.mo yvu tubi »?o 

18 t;w 1 - -- „;r 


that you be sent to a medical Institution, be it Lexington 
or some other Diace, where they treat you for the drug 
addiction until you have received the maximum benefit and 
then after that, if it is necessary, and you have not fin¬ 
ished your time, to a Jail type institution. You understand 

th ?. t . lo fftr s **, 1 wl]1 go in the matter, (I/ 27/75 minutes 
p 14 L 10, 11, 12) 


The Clerk then read Count 2 to defendant end when finished, 
asked, "Do you understand the charges" and defendant said, 
“Yes, sir", (p 16 L19-25, p 17 L2,3,4). 

The Court then set 2/24/75 as the date for sentence 

but on that dpte defendant did not 8 Doear 0 

Defendant was produced on a Federal Writ after it was 

ascertained that he was in Rlker'o Island for the commission of 


another crime. 


On March 10, 1975 defendant was oroduced before Judge 
Cannella for sentence. 

Defendant told the Court of nis drug habit; that he 
wanted to be sent to an Institution where he would be treated, 
and the Court said he would do so. (Minutes of 3/10/74 hearing 
p2 L21-25, P 3 12-9) (p5 LI 5-22) 

The Court then directed defendant to be turned over 
to the Attorney General for a term of 5 years to run concurrent 
with the terra he Was serving in a State Facility, and he re¬ 
commended that defendant De kept in the Institution which will 
take core of his drug addiotlon until he receives the maximum 
benefit after which he will be returned to a Jail tyoe institu¬ 
tion . Count 1 of said Indictment was then dismissed on motion. 

Immediately thereafter, defendant ocgan prose epnUea- 
tiofis to be relieved of his plea of guilty and sentence of 5 years. 
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The first such Notice, was dated 3/10/75 end stated, 

M I wag under the Influence of narcotic 
methadone and I did not know what I 
wsa plead! i.g Guilty and additionally, 
believe tnat 5 years time le excessive 
and not In accord with a plea of Guilty, 
and I further anneal from each and every 
of the said sentence." 

At defendant'a request, a Notice of Aopeal was filed 
on 3/17/75 for defendant and again on 3 / 20/75 inadvertenly. 

Defendant's pro se applications were treated py the 
Court as applications for reduction of sentence, and denied in 
a memorandum decision and order dated Aoril 17, 1975. 

Thereafter, defendant made a pro ee motion for re- 
consiueration of the decision of 4 / 17 / 75 . 

In a memorandum and order dated and filed June 2, 1975 
Judge Cannella denied suah motion, and reduoed defendant's con¬ 
tentions of improper action respecting Rule 11, and other claims 
of impropriety made by the Court, by the introduction of perten- 
eR t citations attesting to the validity of his sentence. 


STATEMENT OF P0S3I3LE LEGAL IS3JE9 


1, Has defendant been able to establish grounds for 
withdrawal of a guilty plea 


From the minutes of the hearing of January 27 , 1975 
it would appear that defendant has not been able to establish 
grounds for the withdrawal of a guilty plea. On plO L13 and 
ending on p 14, defendant stared he knew what he v A s doing, that 
he was functioning normally; that he knew he was in a Courthouse 

and that he was asking the Judge to accent his plea.of guilty 
to ocunt 2 of the Superseding Indictment, «nd tnat he knew that 
* toot property Pro, tha nail aeople, . federal rloMl'en, and 





after he said no did not icnow now much time he oould get, ho wao 
told by the Court the scone was 5 years and/or $2000,00, and that 
he understood that to be the punishment, ond the Count then asked 
defendant to tell h 0 w he hannened to do what, he did, end defendant 
sold he had a drug habit.,, wav thane nankacres In the n^st office 
and took them: that he knew he did something ytrong, that he wan 
cmnittinr* n. crime and that there wai no question In ills ralnd that 
what he did was wrong. 

The Court then found fpi 6 of said minutes) after a' | l the 
questioning, that defendant acted voluntarily with an understanding 
of the nature of the charges against hln and that he understood the 
scope of the punishment. 

In view of the extensive questioning by the f’ourt of the 
defendant and his understanding of the npture of the chargee, it 
wr>uld seem difficult to establish ^rnunds for withdrawal of a guilty 


plea, and at a time when he was apna^entiy drug free. 

Bee: U . fl. v Malcolm 432 F2d 809, 612 (2 Cir. 1970) 

The safeguards* of fundamental fairness make plain that 
(a defendant) would be entitled to vacation of his plea 
and conviction if he proved that his mental faculties 
were so impaired by drugs when he pleaded that he vp 8 
lncapaole of full understanding end appreciation of tne 
charges egainst him, of comprehending his constitutional 
rights and of realizing the consequences of his plea. 

In the instant case, it is believed defendant did not 

sustain the burden imposed upon him nor reach a level as should 

require tho Court to conduct an evidential hearing. 

See: U.S. , Mlrend. 437 F2d 1255 , 1256 (2 Cir. 1971 ) 

oert. denied, 409 U.3. 87U (I 972 ) 

Where uo eviaoutlary faets are alleged to support a 
bald axlegation 01 mental incompetence, a hearirg may 
not he retired. On the other hano. w^r, the I 0 ,. n t 
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hfl 8 rained detailed and controverted issues of fact, 
a hearing will be required. 

It would not seem tnat Nelson has in any manner met 
the issuen outlined herein. 

It would seem that disssoDointed with the sentence 
imposed, defendant sought a way out. 

Such feeling is not a proper or legal basis for with¬ 
drawal of a plea of guilty. 

See: U.S. r Lester 247 F2d 4 96 , 501 (2 Cir. 1957 ) 

After sentence, it is practically impossible to with¬ 
draw a plea of guilty and that could only oe done to correct 
manifest injustice. (Fed. R. Crim p. 32(a) ) 

Defendant acted voluntarily, promptly resoonded to the 
Court's questions and understood the charges and scope of ounlsh- 
iaent. 3eei U.S. v Conner 434 F 2 d 646 (5 Cir. 1973) 

CONCLUSION 

Under the circumstances, it is respectfully requested 
that an order be made, permitting HARRY FRaCTENSERG, to withdrew 
as assigned attorney for Appellant. 

..Respectfully 3ub:nltted 

HARRY FF.AC-ENBERQ’ 
Attorney for Appellant 
325 Broadway, Suite 515 
New York, N. Y. 10007 
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